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BEFORE THE MAHARASHTRA REAL ESTATE

APPELLATE TRIBUNAL, MUMBAI

Appeal No. AT006000000000245 I 18

1. APL Yashomangal DeveloPers

2. ARK Prem DeveloPers,

B-291, Viman Platinum

Plot No. 55 Viman Nagar, Pune ... Appellant/Promoter

Versus

1. Yashwant Dashrath Sawant

2. Dashrath Yashwant Sawant

A-203, Silver Crest (Akshar),

Plot No,29, Sector 25,

Opposite Khandeshwar Rallway Station,

Kamothe-2,NavlMumbai ...Respondents/Allottees

(Adv. Shashwat Rai i/b Keystone Paftners for
Appellant/Promoter.
Adv. Pankaj Sutar a/w Adv. Anushka Agarwal t/b Jayakar &

Pa ftners fo r Responde n ts/A llottees)

CORAM: SUMANT M. KOLHE, MEMBER (J)

s.s. SANDHU, MEMBER (A)

DATE: 18th Februaryt 2O2O.

JUDGMENT

ER: S NT KOLH MEMBE

Legallty, propriety and correctness of order dated 18/1/18

passed by learned Member and Adjudicating Officer (hereinafter

qA



2

\Ab

referred as 'the learned Member') in Complaint No'10616 of

2017 is challenged in this appeal,

2. Appellant is Promoter. Respondents are Allottees. I will

refer parties as Promoter and Allottees respectively.

3. Promoter launched the project namely Alfa Greenfield at

Wadgaon Mawal, Pune. Promoter agreed to sell and Allottees

agreed to purchase flat No, 204 in Building No. 1 of Wing-D.

Promoter and Allottees executed a registered agreement for sale

dated 30.11.2011 on ceftain terms and conditions. It is

undisputed that Promoter agreed to hand over the possession

of flat to Allottees on or before December, 2013.

4. Promoter failed to give possession of flat as agreed.

Allottees decided to withdraw from the project. Allottees filed

complaint No.10616 against the Promoter and prayed for refund

with interest and compensation as per Section 18 of the Real

Estate (Regulation and Development) Act, 2016 (for shott,'the

RERA).

5. Learned Member decided complaint on 18th January 2018

after hearing both the sides. Promoter was directed to refund

the amount along with interest and cost of the complaint to the

Allottees. Charge of the amount was kept on the flat till

satisfaction of Allottees' clalm.

6. Feeling aggrieved by the said order, Promoter has filed

this appeal. Appeal was initially heard by the then Designated



Tribunal and the same was dismissed vide order on 2tl8llB.

Promoter preferred the second Appeal No. 6171 of 2019 before

the Hon'ble Bombay High Court which set aside the order dated

2UBl2Ol8 and remitted appeal to this Tribunal for fresh hearing

and disposal. Accordingly, appeal is duly heard after remand'

7. Heard learned Counsel for Promoter' Heard learned

Counsel for Allottees. Perused the impugned order' Read

documents including copy of agreement for sale filed on record.

8. Following points arise for my determination:

POINTS:

i)

ii)

iii)

Whether impugned order is just, proper and legal?

Is it necessary to modify impugned order?

What order?

My findings on the above points for the reasons recorded

hereinafter are as under:

FINDINGS:

9

i)

it)

iii)

Affirmative

Negative

As per final order.

t\b
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REASONS

10. As mentioned hereinabove, Promoter and Allottees

executed a registered agreement for sale in the year 2011 for

purchase of flat No. 204 in bullding No.1 of Wing-D Alfa

Greenfield launched by the Promoter at Wadgaon, Pune.

Promoter agreed to hand over the possession on or before

December 2013. Allottees paid amount as per schedule of

payment as shown in agreement for sale. Admittedly, Promoter

failed to hand over possession on or before December 2013 as

agreed. Pending completion of the Project, the RERA came into

force w.e.f. U5l2Ol7. As the Project was incomplete on the said

date, Promoter registered the project with MahaRERA showing

the date of completion as December,2019.

11. After registration under RERA, the Project as well as

rights and obligations of Promoter and Allottees are governed by

RERA. In case of delay in possession, as per Section 18 of RERA,

Allottees may stay with project and may claim interest for

delayed period of possession from Promoter. They also have an

option of withdrawing from the project and to claim refund of

the entire amount paid to Promoter along with interest and

compensation. In the instant case, Allottees have exercised

option for withdrawing from Project. Accordingly, Allottees filed

complaint No.10616 against Promoter under Section 31of RERA

and sought withdrawal from the project and prayed for refund

of amount paid to the Promoter along with interest and

compensation under Section 18 of RERA.

w\,b



5

L2. It may also be noted that when agreement for sale

was executed in the year 2011, The Maharashtra Ownership

Flats (Regulation of the promotion of construction, sale,

management and transfer) Act, 1963 (MOFA) was in force.

Reference of Section 8 of MOFA is duly made in Clause-21 of

agreement for sale regarding due date of handing over

possession. As per Section B of MOFA, if Promoter fails to give

possession within time as specified in agreement for sale, buyer

is entitled to get refund of amount paid to the Promoter along

with interest. It is further provided therein that if Promoter for

reasons beyond his control is unable to give possession by the

date specified or the further agreed date and period of 3 months

thereafter or a further period of 3 months if those reasons still

exist then Promoter was under obligation to refund amount

received by him along with interest on such demand by buyer.

13. It may also be noted that after coming into force of

RERA from 0U0512017, MOFA is not repealed. As per Section

88 of RERA, application of other laws is not barred as the

provisions of RERA are envisaged to be In addition to and not in

derogation of the provisions of any other law for the time being

in force. However, in case of conflict, the provisions of RERA

shall have overriding effect as per Section 89 of RERA.

14. Allottees have chosen forum of MahaRERA by filing

complaint under Section 31 of RERA for claiming refund amount

along with interest and compensation as per Section 18 of RERA.

If I carefully compare the provisions of Section 8 of MOFA and

ur
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provisions of Section 18 of RERA, it is revealed that provisions

of Section 18 are silent on the point of further agreed date and

period of 3 months thereafter or fufther period of 3 months

thereafter if Promoter is unable to give possession for reasons

beyond his control. Moreover, as per Section B of MOFA, buyer

had only option of withdrawing from project and claim refund

with interest. However, Section 18 of RERA provides two

options, buyer may withdraw and claim refund with interest and

compensation or buyer may continue in project and claim

interest for every month of delay In handing over possession,

15. Adjudication of the dispute between pafties in

present complaint is made by forum under RERA and impugned

order is passed by awarding relief under Section 18 of RERA.

Thus, entire proceeding of the complaint of which impugned

order is challenged in this appeal was conducted under RERA

and decided under RERA.

16. Once Promoter is unable to hand over possession as

per due date which is specified in agreement for sale, buyer is

entitled to withdraw from project and claim refund along with

interest and compensation. So, Allottees in the present matter

are justified in withdrawing from the project and claiming refund

of the amount paid to the Promoter along with interest as

prescribed under RERA rules.

,r,h
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" 122. We have already discussed that above

stated provisions of the RERA are not retrospective
in nature. They may to some extent be having a
retroactive or quasi retroactive effect but then on
that ground the validity of the provisions of RERA

cannot be challenged. The Pailiament is competent
enough to legislate law having retrospective or
retroactive effect. A law can be even framed to
affect subsisting/existing contractual rights between
the parties in the larger public interest. We do not
have any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study and discussion made at the highest level by
the standing Committee and Select Committee,
which submitted its detailed reports.

259. A perusal of Section 18 indicates that payment
of interest including compensation or interest, as the
case may be, is payable on account of default
committed by the promoter. Although this Section
does not consider a situation where the promoter is
unable to complete or handover possession for no
fault of his own, it would be open to him to claim
frustration rn such a case and return the money to
the allottee with interest thereby stopping the
interest that is to be paid till handing over
possession. The provisions of RERA enstJre that the
allottees' money is not misused or unreasonably
retained by the promoter.

261. In my opinion Section 1B is compensatory in
nature and not penal. The Promoter is in effect
constructing the apartments for allottees. The

allottees make payment from time to time. Under

the provisions of RERA, 70o/o dfiount is to be

,fl,

17, I would like to refer to some observations of Their

Lordships of the Hon'ble Bombay High Court in the Neel Kamal

Realtors'case in Writ Petition NO.2737 of 2OL7 (2017

SCC Online Bom.902).
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deposited in a designated bank account which

covers the cost of construction and the land cost and
has to be utilized only for that purpose. Interest
accrued thereon is credited in that account. Under

the provislons of RERA, 30o/o amount paid by the
allottees is enjoyed and used by the promoter. It is,

therefore, not unreasonable to require the promoter
to pay interest to the allottees whose money it is
when the project is delayed beyond the contractual
agreed period. Even under Section B of MOFA on
failure of the promoter in giving possession in
accordance with the terms of the agreement for
sale, he is liable to refund the amount already
received by him together with simple interest @ 9o/o

per annum from the date he received the sum ti//
the date the amount and interest thereon is
refunded. In other words, the liability under Section
1S(1) (a) is not created for the first time by RERA."

18. Thus, Their Lordship have already laid down that

Section 18 of RERA which is of compensatory nature is

retroactively applicable. Their Lordships have also observed that

though the provisions of RERA are not retrospective in nature,

they may to some extent having a retroactive or quasi

retroactive effect. Their Lordship have fufther laid down that

the Parliament is competent enough to legislate law having

retrospective or retroactive effect. A law can be framed to affect

existing or subsisting contractual right between the parties in

larger public interest. I do not have any doubt in my mind that

the RERA has been framed in the larger public interest after

thorough study and discussion made at higher level by the

Standing Committee and Select Committee.

w\h



9

19. In view of above discussions, I am of the opinlon

that allottees are entitled to withdraw from the project and claim

refund of amount paid to the Promoter along with interest as

per RERA Rules. Moreover, the order challenged in this appeal

is just, proper and legal, it needs no modification. So, I answer

point Nos. 1 to 3 accordinglY.

20. Having gone through the draft judgment prepared

by my learned brother, I entirely agree with the observations

and conclusions drawn by him. In the following account, without

repeating factual matrix, I wish to record my observations with

regard to the issues under consideration in this appeal.

2t. Learned Counsel for Promoter admitted that original

agreed date of possession was December 2013. But project got

delayed and hence possession could not be delivered as agreed

due to proceedings initiated by Environment Department of the

Maharashtra Government vide reference dated 221712013

leading further to stoppage of work on 2616120t4 till the

environment clearance (EC) applied on L2l5l20lt was

ultimately granted on tl3l2Ot7. He further pointed out that

thereafter Promoter completed the construction and applied to

the Competent Authority for issuance of Occupation Certificate

(OC) which is still pendlng. He argued that the reasons for delay

being beyond control of Promoter are fully covered under Clause

21(v) of the agreement for sale and Promoter is therefore

entitled to extension in period of possession. He alleged that the

learned Member has not even adverted to Clause 21 to consider

reasonable extension while passlng the impugned order'

IJL
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22. Learned Counsel for Promoter also argued that

Allottees sought refund of amount under Section 18 of RERA.

Under this Section the said relief is admissible only if Promoter

fails to complete the construction or is unable to handover

possession, (i) in accordance with the 'terms' of agreement for

sale or as the case may be, (ii) by the date specified therein.

Accordingly he contended that reasons for delay in this matter

being beyond control of Promoter were permissible as per terms

of Clause 21 of agreement and learned Member ought to have

considered reasonable extension in period of possession under

Section 18 of RERA which unlike Section B MOFA, does not

provide any quantum of delay that can be considered for

extension. However, argued the learned Counsel for Promoter,

that the learned Member unjustifiably and erroneously invoked

the provisions of Section B of MOFA for deciding complaint filed

under RERA even though neither Section 8 was ever canvassed

or pleaded by Allottees during the course of hearing nor the

learned Member had any occasion to consider and advert to the

provisions of the said Section. Thus it was argued that there

was not only a clear denial of natural justice as Promoter was

never given opportunity to deal with the applicability of thls

Section but more importantly by invoking Section 8 which was

never pleaded, learned Member has also travelled beyond the

pleadings which is contrary to the view held by the Hon'ble

Supreme Court in the case of V.K' Majotra Vs Union of India,

(2OO3) 8 SCC 40. He further argued that learned Member is

the Authority constituted under RERA and is not a competent

Authority to deal wlth provisions of MOFA. Therefore, the

learned Member has acted beyond his jurisdiction and for this

.l
J.
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reason also the impugned order cannot be sustained as per the

view held by the Hon'ble Supreme Couft in the case of

Nagarkar Ajit Chandrakant & Ors. Vs. Mulund

Gymkhana's College of Physical Education and Ors.

(2004) (1) Mh. L. J..

23. Apart from the above, learned Counsel for Promoter

also sought to argue that Promoter has declared December 2019

as the date of possession on MahaRERA portal at the time of

registration of the project and the same shall only be applicable

while considering the issue of refund under Section 18 of RERA

on account of delay, if any. Accordingly, if at all, claim of

Allottees is to be considered, they will be entitled only for

principal amount w.e.f. January, 2020. Therefore, he argued

that, in view of this legal position, impugned order containing

directions therein for refunding the amount with interest along

with costs towards complaint deserves to be quashed and set

aside.

24. Per contra, learned Counsel for Allottees countered

the contentions of Promoter by arguing that Promoter himself

was responsible for delay in completion of project as he did not

obtain EC prior to commencement of construction work. He

contended that Promoter played jugglery in calculating the area

under constructlon and was responsible for inviting action by

Environment Department. He further pointed out that even

though Environment Department did not stop work vide notice

dated 221712013, the work was stopped by Promoter on hls own.

Work was finally stopped on 261612014 and by that time
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Promoter could have completed the work to deliver possession

by due date of December, 2013 as agreed' With regard to

application of Section 8 of MOFA, learned Counsel for Allottees

argued that Clause 21 of agreement for sale itself refers to the

said Section and provides the grace period which has been duly

considered by learned Member while passing the impugned

order. He also argued that RERA does not bar application of any

other law for the time being in force. Therefore, no wrong is

committedbylearnedMember|nholdingAllotteesent|tledfor

refund on account of delay as directed in the impugned order'

Moreover, he submitted that, Allottees are entitled to walk out

of the project and cannot be compelled to take possession when

there is delay in delivery of possession by Promoter as per the

view held by the Hon'ble Supreme Couft in the case of Pioneer

Urban Land Infrastructure Ltd. Vs. Govindan Raghavan,

(2019) s SCC 72s.

25. On considering the rival submissions of the parties

and on perusal of documents on record, admlttedly there is

gross delay in delivering the possession for which agreed date

was December, 2013 as per agreement for sale' Promoter has

made a vain attempt to justify the delay by arguing that reasons

for delay being on account of proceedings initiated by

Environment Department were beyond his control and such

exigency was covered under Clause 21(v) of the agreement for

sale to support his contention for extension in period of

possession. However, on a careful consideration of relevant

documents, it is seen that area for construction under the project

being more than 20000 sq. mtrs. required prior EC and Promoter
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had rightly applied also for EC in the year 2011. However,

promoter did not wait for EC to be granted and proceeded ahead

with construction. Thus, lt is the Promoter who is responsible for

inviting action by Environment authorities. Also, he gave no

information to Allottees about pendenry of EC nor mentioned

the same in agreement about lack of it. All along the Allottees

were kept waiting for possession of flat they purchased without

any fault on their part. By acting contrary to law which

culminated in stoppage of work by Environment authorities,

Promoter cannot claim that reasons for delay were beyond his

control and take refuge under the terms of Clause 21(v) to claim

entitlement for extension in the period of possession. The said

Clause will not come to the rescue of Promoter. At this stage, I

am also in complete agreement with the view held by learned

Member in para 10 of the impugned order. When Allottees are

seeking withdrawal from the project on account of delay, which

should also include any reasonable extension as per agreement

for sale, the reasons for the delay are of no relevance.

Therefore, as the delay in possession is clearly made out in this

case, Allottees are entitled for the reliefs they sought in the

complaint.

26. As far as objection of Promoter with regard to

application of Section B of MOFA is concerned, it is seen that the

transaction between the pafties had transpired when MOFA was

in vogue. After RERA came into force, all incomplete projects are

required to be mandatorily registered under RERA as per

provisions of Section 3 of RERA. Accordingly, all provisions of

RERA become applicable to all such incomplete projects
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retroactively without however derogation to the provisions of

MOFA which still remain applicable as long as they are not

inconsistent with the provisions of RERA in which case RERA

provisions will have overriding effect. Now it may be considered

that while registering the project under RERA a promoter can

revise the date of completion of project under Section 4(2X|XC)

of RERA. As held by the Hon'ble Bombay High Court in para 119

of the judgment in Neel Kamal Realtors'case (supra) that while

providlng the facility to revise the date of completion of project,

RERA does not contemplate rewriting of contract between the

parties. In para 256 of this judgment, this aspect is further

elucidated by observing specifically thus, "Section 4(2)0(C)

enables the Promoter revise the date of completion of project

and hand over possession. The provisions of RERA however, do

not rewrite the clause of completion or handing over of
possession in agreement for sale (emphasis supplied).

In other words, by giving oppoftunity to the promoter

to prescribe fresh time line under Section 4(2)0(C), he is not

absolved of the liability under the agreement for sale."

27. It can be easily inferred from the aforesaid view of

the Hon'ble Bombay High Court that while considering the claim

of Allottees on account of delay in possession under Section 18

of RERA relating to the incomplete projects of pre-RERA period,

Section 8 has to be inescapably referred in order to ascertain the

delay, if any, In my view, in the aforesaid kind of projects,

consideration of provisions of Section 8 of MOFA is integral to

the adjudication of the relevant issues under Section 18 of RERA.

It may be understood that if the Section 8 is not applied, the

-/
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exact date of possession with admissible additional reasonable

period as per terms of agreement for sale executed during

pre-RERA period is difficult to be arrived at so as to ascertain

the quantum of delay. Therefore, it is necessary to apply Section

8 of MOFA in order to adjudicate the claim of Allottees in a

justifiable manner. Hence, I don't find any substance in the

contentions of Promoter that by invoking Section B the learned

Member has travelled beyond the scope of complaint/pleadings

or has overstepped hls jurisdiction as he was not only fully

competent but was also required to do so under the provisions

of RERA. In my view, learned Member has committed no

illegality by invoking Section 8 of MOFA while adjudicating the

claim of allottees and therefore the judgments cited by Promoter

hereinabove being based on different set of facts and

circumstances are not applicable to the instant case.

28. It is also apt to observe that the contention of

Promoter that December, 2019 being the declared date of

possession on MahaRERA portal while registering the project,

and therefore Allottees are not entitled for any refund with

interest prlor to that date cannot be accepted for the reason, as

held by the Hon'ble High Court in Neel Kamal Realtors'case in

aforementioned paras 199 and 256, that by prescribing fresh

time line the Promoter is not absolved of his liability under

agreement for sale. Now agreement for sale clearly provides

December, 2013 as the date of possession and therefore by

prescribing fresh date as above, the earlier date of possession

does not stand rewritten or altered. Promoter continues to be

responsible to deliver possession by the said date only as
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committed in the agreement, Accordingly, I find that learned

Member has correctly held that the possession is delayed and as

per the view held by the Hon'ble Supreme Court in the case of

Pioneer Land Infrastructure (supra), Allottees cannot be

forced to stay with the project to accept the flat. They are

accordingly entitled to get their amount refunded with applicable

interest as directed in the impugned order.

29. On the basis of above observations, I do not find

any substance in the challenge to the impugned order. Learned

Member has rightly appreciated the issues at hand and taken a

just, legal and proper view in the impugned order which does

not call for any interference. Therefore, in complete agreement

with my learned brother, the appeal of Promoter deserves to

dismissed as per the order below.

30. In result, keeping in view the discussion and

observations hereinabove, we dismiss the appeal being devoid

of merits and pass the following order,

ORDER

i)

ii)

iii)

Appeal No. 24512018 is dismissed.

Parties to bear their respective costs.

Copy of order be sent to the pafties and Maharera

as per section 44(4) of RERA.

(S. S, SANDHU (su NT KOLHE)


